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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 9192 


Hamilton National Bank, petitioner, 

v. 

District of Columbia, respondent. 


BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 

In addition to the facts contained in petitioner's statement 
of the case, the following are called to the attention of the 
Court, although we do not believe, 1 as do counsel for peti¬ 
tioner, that the fact that so-called “state banks” have been 
allowed to deduct^ interest paid on deposits should have any 
effect in determining the issues in this appeal. 

Petitioner has a trust department which carries on the usual 
trust functions (App. 24) while insofar as petitioner's presi¬ 
dent knows none of the so-called state banks has a trust de¬ 
partment (App. 25). Petitioner is allowed under the regula- 

i While counsel for respondent conceded at the hearing that so-called “state 
banks” are allowed to deduct interest paid on deposits, the relevancy of such 
fact was not conceded (App. 22). 


1 
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tions of the Comptroller or the National Banking Act to make 
loans secured by deeds of trust on real property from funds in 
the corpus of trust estates (App. 25). 

As stated by petitioner in its brief (Pet. brief 4) one of the 
so-called state banks “was originally organized to engage in 
the real estate business” (App. 50) while neither petitioner nor 
any other national bank now* functioning in the District has “a 
real estate department” (App. 25). 

Petitioner is a “full member” of the Washington, D. C., 
clearing house (App. 27), while the Bank of Commerce and 
Savings, Security Savings and Commercial Bank and the City 
Bank, all of which were chartered under state laws (App. 48, 
49, 50) are “associate” members (App. 27). Petitioner’s presi¬ 
dent testified, although he could not say definitely, that “some 
(trust companies) have made application or were given the 
full privileges of the clearing house” [parenthetical matter 
supplied] (App. 27). 

SUMMARY OF ARGUMENT 

All petitioner’s gross earnings are clearly taxable under the 
provisions of Par. 5, Sec. 6 of the Act of July 1, 1902, 32 Stat. 619, 
as amended by the Acts of April 28, 1904, 32 Stat. 564, and July 
26, 1939, 53 Stat. 1107 (neither of which amended Par. 5 with 
respect to the tax on hanks), which appears as Sec. 47-1701, D. C. 
Code, 1940. Petitioner is not a savings hank within the meaning 
of Par. 7, Sec. 6 of the Act of July 1, 1902, as amended by the Act 
of April 28, 1904, 32 Stat. 564, which appears as Sec. 47-1703, 
D. C. Code, 1940, and therefore is not taxable thereunder upon 
any portion of its gross earnings. 

The question for determination is whether the interest peti¬ 
tioner paid its depositors on their time and savings deposits should 
have been allowed as a deduction for the purpose of determining 
petitioner’s “gross earnings” for taxation purposes under Sec. 
47-1701. The Board and the Assessor were correct in holding 
that interest paid by the petitioner as aforesaid was not properly 
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allowable as a deduction in determining petitioner’s gross earn¬ 
ings subject to tax under Sec. 47-1701. 

The question whether the so-called “state banks” have been 
properly assessed upon their gross earnings is not in issue in this 
appeal. If the gross earnings of such banks have been improperly 
assessed as a matter of law that fact does not, and could not in 
and of itself, affect the validity of the tax assessed upon peti¬ 
tioner’s gross earnings. 

Sec. 5219 of the Revised Statutes has no application or bearing 
upon the issue here involved. 

ARGUMENT 

I 

Petitioner is taxable upon all its gross earnings under 

Sec. 47-1701 

Petitioner is a “national bank” within the meaning of Sec. 
47-1701 and is not a “savings bank” within the meaning of Sec. 
47-1703. 

Petitioner says that it “has not sought the application of 
the 4 per cent tax on savings bank earnings because those 
earnings have not been physically segregated from the earn¬ 
ings on commercial business”, but that it “is not waiving its 
right to segregate said business in the future and claim the 
application of the 4 per cent tax”, and further says that “No 
question of segregation arises with respect to the interest 
deduction.” (Pet. brief pp. 38, 39) 

If by the above statements petitioner means that for the 
purposes of the decision in this case it will be enough to deter¬ 
mine whether it is taxable upon its entire gross earnings as a 
national bank under Sec. 1701 or as a savings bank under Sec. 
1703, the respondent agrees. However, respondent submits 
that not only is there no question in the instant appeal with 
respect to the segregation of any portion of its gross earnings 
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for the purpose of taxation under one or the other of those 
sections but that of necessity, because of the nature of the 
taxes imposed thereunder, there can be no question of segre¬ 
gation of the gross earnings of any particular taxpayer liable 
for the tax under either section. Thus, if the petitioner was 
one of the banks subject to taxation under Sec. 1703 it was 
taxable thereunder upon all of its gross earnings and not 
solely upon that portion of its gross earnings representing in¬ 
terest received by it from the loan of money deposited in 
savings accounts. Conversely, and most certainly, if petitioner 
was taxable as a “national bank” under Sec. 1701 it was tax¬ 
able thereunder upon its entire gross earnings and not upon 
its gross earnings exclusive of that portion thereof representing 
interest received by it from the loan of money deposited in 
savings accounts. These are mere truisms. The taxes imposed 
under both Sections 1701 and 1703 are franchise or excise 
taxes levied on the right to do business in the District; they 
are not property taxes. Security Savings & Commercial Bank, 
v. D. C., 51 App. D. C. 316, 279 F. 185; Potomac Elec. Power 
Co. v. Rudolph, 58 App. D. C. 261, 29 F. (2d) 634; Potomac 
Elec. Power Co. v. Hazen et al., 67 App. D. C. 161, 90 F. (2d) 
406, cert. den. 302 U. S. 682. The classifications made in those 
sections are to the character of the business taxed and not to 
any property taxed; the nature of the tax and plain language 
of the statute prohibit any construction which would permit a 
division of a taxpayer’s gross earnings for taxation at different 
rates. 

Respondent concurs in the conclusion reached by petitioner 
that “The 1904 Act Created an Exception to the Application 
of Section 1701” (Pet. brief p. 13). The purpose of making the 
exception was obviously to impose a lesser rate of tax on 
“incorporated savings banks” than was imposed on “Each 
national bank” and “all other incorporated banks and trust 
companies” under Sec. 1701. 

While conceding that “it is an association organized under 
the National Bank Act” (Pet. brief p. 2), petitioner contends 
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that it is also a “savings bank” within the meaning of Sec. 
47-1703. In support of this contention, the substance of peti¬ 
tioner’s argument appears to be that the words “incorporated 
savings banks paying interest to their depositors” constitute 
the criteria for taxation under Sec. 47-1703, and that while 
national banks were not savings banks in 1904 petitioner “has 
fully qualified as a savings bank within the meaning of Sec¬ 
tion 1703” and “is an incorporated savings bank paying in¬ 
terest to its depositors, and as such it is entitled to the benefits 
of that section” (Pet. brief p. 20). 

In passing upon this contention of petitioner, the problem 
of this Court is simplified—it is necessary to resolve only this 
single question: Was petitioner during the fiscal year 1945 
one of the “incorporated savings banks” subject to taxation 
upon its gross earnings under Sec. 1703? 

It is believed that in arguing that it is an incorporated sav¬ 
ings bank within the meaning of Sec. 1701 petitioner has 
placed unwarranted and unnecessary emphasis upon the word 
“incorporated” as used in the phrase “all other incorporated 
banks and trust companies” in Sec. 1701 and in the phrase 
“incorporated savings banks” in Sec. 1703, and has not placed 
proper emphasis on the word “savings” in Sec. 1703. The 
obvious purpose of Sec. 1703 as originally enacted was to tax 
“Savings banks having no capital stock and paying interest to 
their depositors” at a different rate of tax and on a different 
basis from that imposed on national banks and other incor¬ 
porated banks and trust companies by Sec. 1701. Equally 
obvious is the reason for the amendment of 1904—it was to 
bring “incorporated savings banks paying interest to their 
depositors” into the class taxed under Par. 7, Sec. 6 of the Act 
of July 1, 1902, although at a different rate and on a different 
basis from the savings banks originally taxed thereunder, and * 
to exclude them from the phrase “other incorporated banks 
and trust companies” as used in Par. 5 of that section. The 
intent of Congress in originally enacting Par. 7 and in amend¬ 
ing it in 1904 was, we submit, to provide a wholly different tax 
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on all “savings banks” whether incorporated or not which paid 
interest to their depositors from the tax that had been imposed 
by Par. 5 of Sec. 6 of the Act of 1902 on, inter alia, national 
banks. 

Therefore, to quote from this Court in A-C Investment 
Ass’n v. Helvering, 62 App. D. C. 339, 343, 68 F. (2d) 386: 

‘ T 

“* * * the question whether it is or is not a corpora¬ 
tion is not the issue, because the statute does not 

. make that the test. The question is whether it is a 
savings bank, and the answer to that question de¬ 
pends, not upon its name or upon its incorporation 
or nonin corporation, but more particularly, as was 
said by the Supreme Court in Weiss v. Steam, 265 
U. S. 242, 254, 44 S. Ct. 490, 492, 68 L. Ed. 1001, 33 
A.DJR. 520 *by viewing what was actually done.’ * * 

A-C Investment Ass’n v. Helvering , supra, did not, of course, 
involve the statute here under consideration. There the ques¬ 
tion was whether the taxpayer was a “mutual savings bank” 
and, as such, exempt from Federal income taxation. But we 
believe that the definition of “savings banks” given by this 
Court in that case, with a certain modification hereinafter dis¬ 
cussed, is the generally accepted definition of “savings banks” 
for all purposes. 

In the A-C Investment Ass’n, case, after referring to Hunt¬ 
ington v. Savings Bank, 96 U. S. 388, 24 L. Ed. 777; Mercan¬ 
tile Nat. Bank v. New York, 121 U. S. 138, 7 S. Ct. 826, 30 
L. Ed. 895; Bank for Savings v. Collector, 3 Wall. (70 U. S.) 
495, 18 L. Ed. 207 (all of which are cited and apparently 
relied upon by petitioner in the case at bar) and Oulton v. 
German Savings & Loan Soc., 17 Wall. (84 U. S.) 109,21L. Ed. 
618, (which is not cited in petitioner’s brief) this Court, speak¬ 
ing of the decisions of the Supreme Court in the latter two 
cases, said that: 

“The effect of these two decisions, in our view, is an 
authoritative finding that organizations, whether in- 
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corporated or not, and by whatever name called, 
formed to receive deposits and lend the same for the 
benefit of its depositors with an obligation to repay 
the amount deposited when demanded, whether by . 
check or by surrender of a passbook, and doing no 
other banking business and having no capital stock, 
are nevertheless banks within the meaning and intent 
of the taxing laws as of that time, and, in cases where 
the deposits are loaned or invested for the sole benefit 
of the parties making the deposits without compensa¬ 
tion to the Association or to anybody else, are savings 
banks entitled to the benefits of the exemption.” 2 

It is clear from both the definition given by this Court in 
the A-C Investment Ass’n case and from the very wording of 
the second paragraph of Sec. 1703 that an organization may be 
a “savings bank” within the meaning of Sec. 1703 whether 
incorporated or not. 

It seems certain also that the words “other incorporated 
banks” as used in Sec. 1701 must include and embrace incor¬ 
porated banks other than national banks and trust companies 
and exclude “incorporated savings banks”. 


- For other definitions of, and information concerning, “savings banks” see 
National Bank of Redemption v. City of Boston, 125 U. S. 60, 8 S. Ct. 772, 
776, 31 L. Ed. 689; Barrett v. Bloomfield Sav. Inst., 54 A. 543, 64 N. J. Eq. 
425, quoting from Hannon v. Williams, 34 N. J. Eq. 255, 3S Am. Rep. 378; 
In re Wilkins Will, 226 N. Y. S. 415, 425, 131 Misc. 188; Johnson v. Ward. 
2 Ill. App. 261; Fifth Ward Savings Bank v. First National Bank, 48 N. J. L. 
(19 Vroom) 513, 524, 7 A. 318, 324; Money & Banking, Dovrrie, (1936), Ch. 
XXIII, p. 392; Our Modem Banking and Monetary System, Thomas, (1942) 
Ch. IV, p. 52. 

“* * * Savings banks originated in that period of which a recent 
writer has said ‘The morals, the politics, the literature and the religion 
of the age joined in a grand conspiracy for the promotion of saving. 

God and Mammon were reconciled. Peace on earth to men of good 
means. A rich man could, after all, enter the Kingdom of Heaven— 
if only he saved. A new harmony sounded from the celestial spheres. 

“It is curious to observe how, through the wise and beneficient ar¬ 
rangement of Providence, mei do the greatest service to the public 
when they think of nothing but their own gain”; so sang the angels.’ ” 
James, The Economics of Money and Banking (2nd Ed. 1935), Ch. 

15. p. 29S. 
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There are said to be two general types of “savings banks’ 7 
viz., “mutual” and “stock”. 3 All the revenue acts involved 
in the A-C Investment case, supra, as this Court observed, 
made “the exemption apply to ‘mutual savings banks not 
having a capital stock represented by shares’.” The defini¬ 
tion of “savings banks” in that case, therefore, forecloses the 
inclusion therein of any organizations other than those 
“formed to receive deposits and lend the same for the benefit 
of its depositors * # * and doing no other banking business and 
having no capital stock”. Thus, that definition would seem to 
embrace only “mutual savings banks not having a capital 
stock represented by shares,” and not paying dividends there¬ 
on to the holders thereof. . 

In both the first paragraph of Sec. 1703 (Sec. 6, Par. 7 of 
the Act of July 1,1902,32 Stat. 619) and the second paragraph 
thereof (Act of Apr. 28, 1904, 33 Stat. 564), the words “savings 
banks” and the phrase “paying interest to their depositors” 
appear. However, in the first paragraph the phrase “having 
no capital stock” appears, but no such phrase is used in the 
second paragraph. It might be that the omission of those 
words in the.amendment of 1904 indicates an intention on the 
part of Congress to include “stock savings banks” 4 as well as 
“mutual savings banks”. 


3 Money and Banking, Holdsworth (5th Ed. 1938), Ch. XVII, Sec. 220, p. 349; 
The Savings Bank and Its Practical Work, Kniffen (4th Ed. 192S), Ch. Ill, 
p. 26; Banking Theory and Practice, Harr and Harris (1930), Ch. XXXIII, 
p. 499; Money and Banking, Peterson, Cawthome <fe Lohman (McMillan 
Co., 1941), Ch. XVII. pp. 404-425. 

4 The fact that a bona fide savings bank, incorporated as such, subsequently 
is authorized to and does issue shares of capital stock does not change its 
character as a “savings bank”. State v. Savings Bank of St. Paul, 87 Minn. 
473. 92 N. W. 403. See also Keyser v. Hitz, 2 Mackey (D. C.) 473. 

That portion of the testimony at the Senate hearings on the amendatory 
Act of 1904 which has been deleted and so indicated by the second series of 
asterisks on Page 12 of petitioner’s brief reads as follows: 

“Senator Simmons. That is why (sic) they have capital stock? 

“Mr. Darneille. Yes. 

“Senator Simmons. And where, they have no capital stock 
they pay 5 per centum? 

“Mr. Darneille. They pay 1% per cent. 

*«***” 
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Notwithstanding the possibility mentioned in the foregoing 
paragraph, it seems clear that the only banks intended to come 
under the provisions of Sec. 1703 are those organizations which 
are “savings banks” in the sense that they receive money for 
deposit and lend the same out at interest and engage in “no 
other banking business”. Even if every other test of “savings 
banks” is eliminated, and this one remains as the sole test, we 
submit that the petitioner does not qualify for taxation as a 
“savings bank”. Was petitioner engaged in “no other banking 
business” than that of receiving money on deposit and lending 
the same out at interest? Of course it was not. Petitioner has 
a trust department which carries on the usual trust functions 
(App. 24). During the fiscal year 1945, petitioner received 
S257,161.62 in what it designated as “gross earnings” from 
“interest, exchange, discount, and stock dividends * * * from 
all sources, except the income from U. S. Government, State, 
or Municipal obligations (without any deductions for ex¬ 
penses)” (App. 45). That amount of “gross earnings” did not 
include the amount of $76,982.83 which was “interest paid on 


Following the above testimony the Chairman read a letter from the 
treasurer of the Washington Savings Bank (Mr. Davidge) which is quite 
lengthy. It will be produced at the oral argument. 

After the statement by Mr. Dameille which appears at the bottom of 
Page 12 and top of Page 13 of petitioner’s brief, the following appears: 
“Senator Martin. It takes off a third. 

***** 

“Senator Simmons. Under that section are savings banks, hav¬ 
ing capital stock, exactly on a parity with other banks? 

“Mr. Dameille. Yes, sir. 

“Senator Simmons. Now, under this bill they will not only be 
given 2 per cent less advantage in the matter of taxation but they 
will not be taxed on the interest that they pay. 

“Mr. Dameille. I will tell you about that. 

“Mr. Dameille here made a statement outside of the record. 

* * * * *»' 
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deposits”, the tax on which is here in controversy (App. 2, 45). 
Petitioner also received' $31,678.78 in “Rental from real es¬ 
tate”, $25,924.88 in “Commissions and safe deposit rentals”, 
and $187,188.19 from “All other miscellaneous earnings” 
(App. 45). 

i But, as petitioner states (Pet. brief pp. 19, 20), it has been 
fully authorized, at least since the 1927 amendment to the 
Federal Reserve Act of 1913, to receive savings deposits (or 
as petitioner expresses it “to engage in business as savings 
banks” and “has engaged in savings business”). However, 
these facts do not change petitioner, admittedly a “national 
bank”, into a “savings bank”. 

“It is obvious, however, that, while we are here 
concerned with a ‘savings account’, the ‘savings de¬ 
partment’ of the defendant bank (a national bank) 
may not be considered as a ‘savings bank’. * * *” 
(Parenthetical matter supplied). Hernandez v. First 
Nat. Bank oj Omaha, 125 Neb. 199, 249 N. W. 592. 

As stated in the second paragraph of the syllabus by the 
Court in the Hernandez case, supra : 

“2. A national bank, with reference to the busi¬ 
ness carried on in its savings department, is not to 
be deemed a ‘savings bank’, and is not carrying on a 
‘savings bank’ business in the technical sense of these 
terms.” 

In its brief (p. 17), petitioner says that: 

“Although the Board of Tax Appeals found it con¬ 
venient to assume that Congress was aware in 1904 
that national banks were paying interest on time and 
savings deposits, we believe that assumption is con¬ 
trary to the fact. The practice of some national banks 
in accepting savings deposits was not so general or so 
open and overt that Congress can be deemed to have 
notice of it. In fact the quotation in the opinion of 
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the Board (App. 13) from 12 U.S.C. 371 was not, in 
that language, enacted in the Federal Reserve Act of 
1913 but first appeared in the 1927 amendments as 
showm in detail at the end of this brief * * 

Regardless of whether Congress was aware in 1904 that 
iiational banks w’ere paying interest on savings deposits, it 
was certainly aware of that fact in 1927 because, as stated by 
petitioner, “The language quoted by the Board, authorizing 
national banks to ‘continue hereafter as heretofore to receive 
time and savings deposits and to pay interest on the same’ 
w'as a part of the general amendments of February 25, 1927.” 
(Pet. brief p. 18). And yet although aware of the fact, on July 
26, 1939, Congress amended Par. 5, Sec. 6 of the Act of July 
1, 1902, 53 Stat. 1107, and did not change the tax imposed 
thereunder with respect to the gross earnings of it and other 
national banks as it had done writh respect to “Incorporated 
savings banks” by the amendment of 1904. 

To support petitioner’s contention that it is an “incor¬ 
porated savings bank” within the meaning of Sec. 1703, it 
w'ould be necessary to come to the conclusion that the tax on 
national banks imposed under Sec. 1701 with respect to “each 
national bank” has been repealed by implication, since Con¬ 
gress has recognized, at least since 1927, that national banks 
receive time and savings deposits and therefore should be 
taxed as “incorporated savings banks” under Sec. 1703. This 
is unwarranted for the reason, inter alia, that Congress re¬ 
enacted the tax on national banks without change in 1939. 

Finally, it is respectfully submitted that to support peti¬ 
tioner’s contention that it is a savings bank within the mean¬ 
ing of Sec. 1703 and, as such, taxable thereunder it w^ould be 
necessary to construe the second paragraph of that section 
as if it read: 

“Incorporated banks, whether national banks or 
not, engaging in whole or in part in the business of 
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receiving savings and time deposits and paying in¬ 
terest thereon to their depositors shall, etc.” 

This would be wholly unwarranted. Cf. Potomac Elec . Power 
Co. et al. v. Rudolph et al., infra. 

II 

Interest paid to depositors on their time and savings deposits may 
not be deducted in computing the gross earnings tax under 
Sec 1701 

i 

For the reasons hereinbefore set forth, w’e do not believe 
that any portion of petitioner’s gross earnings is assessable 
under Sec. 1703. Therefore, the question for determination is 
whether petitioner, a national bank, or any other bank or trust 
company subject to the tax levied under Sec. 1701 may deduct 
interest paid on time and savings deposits in arriving at the 
proper basis upon which the tax is to be assessed. 

The language used in Sec. 1701 is the natural starting point 
in seeking the answer to the question involved. In originally 
enacting the statute imposing a tax on “Each national bank” 
and “all other incorporated banks and trust companies” in 
1902 and in reenacting the same without change in 1939, Con¬ 
gress did not use the enlightening phrase “less the amount 
paid as interest to their depositors” which w'as in the 1904 
amendment to Par. 7, Sec. 6 of the Act of 1902 (Sec. 1703). 
Thus, Congress specifically provided that “Incorporated sav¬ 
ings banks” should report “the amount of their gross earnings 
less the amount paid as interest to their depositors” (Italics 
supplied) and made no such provision with respect to the tax 
under Sec. 1701. To say, although we do not understand peti¬ 
tioner to so contend, that the term “gross earnings” as used by 
Congress in enacting Par. 5, Sec. 6 in 1902 contemplated the 
deduction of interest is to assume that Congress used super¬ 
fluous language in enacting the amendment of 1904 to Par. 7, 
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Sec. 6 of the Act of 1902. It is clear, therefore, that in 1904 
no interpretation of either Sec. 1701 or Sec. 1703 was neces¬ 
sary or proper for 

“* * * Where the language of a statute is plain 
there is nothing to construe. To give it a meaning 
different from that expressed by its plain language 
would be judicial legislation.” Hengesbach v. Henges- 
bach, 73 App. D. C. 1, 2, 114 F. (2d) 845. 

The substance of petitioner's argument, however, appears 
to be that certain events occurring subsequent to 1904 permit 
the deduction in question. These events are, in the order in 
which they will be discussed hereinafter, (1) certain decisions 
of this Court, (2) the 1927 amendment to the Federal Re¬ 
serve Act of 1913 (Pet. brief 18, 19), and (3) the 1939 amend¬ 
ment, 53 Stat. 1105, to Par. 5, Sec. 6 of the Act of 1902. 

In District of Columbia v. Georgetown Gas Light Co ., 45 
App. D. C. 63, 5 this Court held that the taxpayer, which was 
“engaged in selling a commodity, gas, which it produces by 
processes of manufacture by converting raw materials which 
have been purchased by money from its capital and its net 
surplus of earnings of former years which has been added to 
its capital” (p. 73) was “under paragraph 5 of section 6 of the 
Act of July 1, 1902 * * * in rendering its statement of its ‘gross 
earnings' to the assessor of the District * * * entitled to deduct 
from its ‘gross receipts' its expenditures for raw materials 
actually used in the manufacture of gas, and which had been 
purchased with money taken from its capital” (p. 77). 

Insofar as here pertinent, in Chesapeake & Potomac Tele¬ 
phone Co. v. District of Columbia , 78 U. S. App. D. C. 53, 137 
F. (2d) 674, this CouTt held that the taxpayer was entitled 
to deduct the cost to it of the commodities which it furnished, 
telephone directories bought by it as finished products, “from 


•”> D. C. v. Washington Gas Light Co., 45 App. D. C. 78, cert, den., 241 U. S. 676, 
was a companion case to. and was decided upon, the authority of the 
Gcorgctorm Gas Light Co. case. 
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its gross receipts in order to determine its ‘gross earnings' * * * 
for purposes of taxation” under Sec. 1701, saying: 

i 

“We think petitioner is entitled to this deduction. 

In District of Columbia v. Georgetown Gas Light Co., 
foliow’ed in District of Columbia v. Washington Gas 
Light Co., both of which w*ere decided under this 
same statute, this court held that a public service 
company which furnishes ‘a tangible commodity * * * 
as an incident to the rendition of the services’ may 
deduct from its gross receipts, in order to determine 
its gross earnings, the amount which it pays for the 
materials which go into the commodity. We see no 
reason for distinguishing the present case, in which it 
happens that the taxpayer buys the entire commod¬ 
ity which it furnishes instead of buying the materials 
in a more or less raw* state and making the com¬ 
modity. * * *” 

Par. 5, Sec. 6 of the Act of July 1, 1902, here involved, w*as 
also involved in Potomac Elec. Power Co. et al. v. Rudolph 
et al., 58 App. D. C. 251, 29 F. (2d) 634, cert. den. 278 U. S. 
656, and D. C. v. Riggs Nat. Bank, 58 App. D. C. 349, 30 F. 
(2d) 873. 

In the Potomac Elec. Power Co. case, supra, the Power Com¬ 
pany contended that interest and dividends received from in¬ 
vestments, and rent received from land, buildings and equip¬ 
ment constituted no part of its “gross earnings” under the 
pertinent statutory provision. This Court said: 

“Under the Act of July 1,1902 (32 # Stat. 590, 619), 
the Pow*er Company is required to make annual re¬ 
turn of its gross earnings for the preceding year, and 
to pay thereon a tax of four percentum. In effect, w*e 
are asked to write into this statute words limiting this 
measure of the excise to gross earnings of the com¬ 
pany in the production of electric power. This w*e 
may not do. The distinction between gross receipts 
and gross earnings as applied to manufacturing cor¬ 
porations was considered in District of Columbia v. 
Georgetown Gaslight Co., 45 App. D. C. 63. There is 
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no contention here that the District in determining 
the amount of the gross earnings of the Power Com¬ 
pany has failed to permit the Company to deduct 
amounts spent in the purchase of raw materials used 
in the production of- electric pow'er. Unless, there¬ 
fore, the meaning of gross earnings in this statute is 
to be so restricted as to frustrate the apparent intent 
of Congress, as expressed in the terms of the statute, 
interest and dividends received from investments and 
rent received from land, buildings, and equipment 
were rightly included as part of the gross earnings of 
the company.” (Italics supplied). 

In District of Columbia v. Riggs National Bank, supra, it 
was held by this Court that “interest on United States gov¬ 
ernment bonds and other evidences of public debt, wdiich, by 
the terms of the laws under which they w’ere issued, were made 
tax-exempt” vras exempt from the gross earnings tax under 
Par. 5 of Sec. 6 of the Act of July 1, 1902. 

By its opinion in the Riggs case, this Court overruled its 
decision in Security Savings & Commercial Bank v. District 
of Columbia, 51 App. D. C. 316, 279 F. 185. 

The Georgetown Gas Light Co. case is authority for this 
single principle: That the “gross earnings” upon which the 
tax is to be assessed under Section 1701, of taxpayers buying 
raw materials and converting them into tangible commodities 
and then furnishing such commodities to their customers, do 
not include the cost of such raw materials to the taxpayers. 
We do not understand that case to be of any broader scope 
than that. To be more specific, the question in that case in¬ 
volved the deduction of 863,220.41, “the expenditure * * * for 
raw materials used in the manufacture of gas”. No question 
of the deduction of any other items of expense such as labor, 
rent, interest, etc., was involved. 

W~e agree with counsel for the petitioner when they say 
that the doctrine of the Georgetown Gas Light Co. case “was 
extended somewhat” in the C. & P. Tel. Co. case. In the 
latter case, the costs to the taxpayer of over $200,000 for the 
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directories included “the cost of paper, printing, binding, and 
transportation”. If only the cost of the paper had been al¬ 
lowed as a deduction, the C. & P. Tel. Co. case would not have 
“extended” in any respect the “doctrine” of the Georgetown 
Gas Light Co. case on the theory that the paper was a “raw’ 
material”. It must be assumed, however, that in the cost of 
“printing”, for example, there w’ere included some items of 
wages to the persons who actually did the printing of the 
directories. True enough it is that such wages were not paid 
by the Telephone Company directly to the printers but the 
practical result was that the Telephone Company was allowed 
a deduction of an amount which in part represented expendi¬ 
tures for labor which it, in the final analysis, bore. 

There are, of course, many cases in which the term “gross 
earnings” has been defined by the courts in such manner as 
to include or exclude certain items or to allow or disallow cer¬ 
tain items as deductions therefrom. It is believed, however, 
that no useful purpose would be served by any reference to or 
discussion of any such cases in this brief for, as has been said 
by the Supreme Court, 

“It is trite to say that general principles announced 
by courts, which are perfectly sound expressions of 
the law’ under the facts of a particular case, may be 
wholly inapplicable in another and different case; 
and there is scarcely any department of the law’ in 
which it is easier to collect one body of decisions and 
contrast them with another in apparent conflict, than 
* in that which deals w’ith the taxing and police 
powers.” 6 

Respondent submits that an answer to the question in¬ 
volved can. be found from an analysis of the opinions of this 
Court in the Georgetown Gas Light Co. and C. & P. Telephone 
Co. cases. 

It is submitted that neither the Georgetown Gas Light Co. 
case nor the C. & P. Telephone Co. case supports the conten- 


« Parsons v. D. C 170 U. S. 45, 42 L. Ed. 943. 
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tion of petitioner for the reason, among others, that in each of 
those questions the item allowed as a deduction wras the cost 
of a tangible commodity furnished by the taxpayer “as an inci¬ 
dent to the rendition of the services.” The item sought to be 
deducted in the instant case is an intangible, interest. 

In the Georgetown Gas Light Co. case (p. 71), this Court 
said, inter alia, in distinguishing between “gross recefjpts” and 
“gross earnings” under Par. 5, Sec. 6 of the Act of July 1, 1902: 

“* * * Take the case of a bank which lends $100,000 
of its capital stock on the 1st day of January, and 
receives back its $100,000 plus $3,000 in interest on 
the 1st day of July. It certainly could not have been • 
intended to treat the ‘gross receipts’ of $103,000 as 
‘gross earnings’, for if that should be so, the tax upon 
those ‘gross receipts’ as equivalent to ‘gross earnings’ 
would be $5,150, or nearly twice as much as the actual ' 

• interest or profits received. It is obvious then that 
the expression ‘gross earnings', when applied to the 
bank, must mean the gross amount earned from 
the use of its capital, or the use of such money on 
deposit with it as it is entitled to treat in the same 
manner for investment as it does its capital. * * *” 
(Italics supplied.) 

The following statement (p. 73) in the Georgetown Gas 
Light Co. case is also of aid: 

“* * * So that, while in the case of certain classes 
of concerns, such as railroads, producing no commodi¬ 
ties, there are only two classes of funds into which 
the entire receipts are divided, one being the ‘gross 
receipts’ or ‘gross earnings’, as you please to denomi¬ 
nate them, and the other being the ‘net earnings’ 
after all taxes, charges, and operating expenditures 
are paid, in those manufacturing concerns which pro¬ 
duce commodities for sale by converting raw mate¬ 
rials there are, of necessity, three distinct classes of 
funds into which their entire receipts are divided, 
‘gross receipts’, ‘gross earnings’, and ‘net earnings’. 
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With such concerns it certainly cannot be said that 
the terms ‘gross earnings’ and ‘gross receipts’ are 
synonymous.” 

From the foregoing, it would appear that with respect to 
the interest paid on deposits, banks fit into the same class as 
railroads concerning their “gross receipts” or “gross earnings”. 

It may'be true that even if the item in controversy in the 
case at bar were allowed to be deducted, the resulting amount 
would not be the “net earnings” of petitioner, because no de¬ 
ductions w’ould have been made for any other expenses, such 
as officers’ salaries, wages, taxes, etc. On the other hand, to 
allow* the item in question or any other item of expense (as 
distinguished from the return of capital or money on deposit) 
would be to ignore the wrord “gross” as used in the statute. 
The interest paid by petitioner is most certainly an item of 
expense; it is rent for the use of money. 

• 

The 1927 amendment to the Federal Reserve Act and the 1939 
amendment to Par. 5, Sec. 6 of the Act of July 1, 1902 

Petitioner says that “With the passage of this amendment 
(1927 amendment to the Federal Reserve Act of 1913), na¬ 
tional banks became fully authorized to engage in business 
as savings banks.” [Parenthetical matter supplied] (Pet. brief 
pp. 19, 20). 

Petitioner also says that “Prior to the amendment of July 
26, 1939, utility companies w’ere taxed upon gross earnings. 
By that amendment, the basis of the tax on utility companies 
was changed to ‘gross receipts’, but Congress did not change 
the basis of the tax on banks, which still applies on gross 
earnings.” (Pet. brief p. 20). 

These twm observations give rise to two questions, viz: 

1. Why did Congress change the basis of the tax on 
utility companies and not on banks in the 1939 
amendment? 
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2. What did Congress understand the tax on banks 
under Par. 5, Sec. 6 of the Act of July 1, 1902 to be 
at the time of the 1939 amendment thereto? 

A comprehensive study and report of the District of Colum¬ 
bia tax structure was made 7 and such report was embodied in 
a document entitled “District of Columbia Tax Study”, and 
was ordered to be printed 8 January 16, 1939 (House Docu- 
• ment No. 108—76th Cong., 1st Session). In that document 
under the heading “Part II. THE PRESENT TAX STRUC¬ 
TURE” (page 17), the following appears on pages 41 and 42: 

“Major public utilities .—At present, the Potomac 
Electric Power Co. is paying a tax of 4 percent on its 
entire gross earnings which include its operations out¬ 
side the District, amounting to about 10 percent of 
the total. The Washington Gas Light Co. operating 
only in the District is taxed on the same basis but at 
the higher rate of 5 percent. 69 However, sales of gas 
appliances have been included in gross earnings. 
Gross earnings are determined by subtracting from 
gross receipts the cost of raw materials used in manu¬ 
facturing electricity and gas. The validity of this 
procedure under the law as it now stands has been 
upheld by the courts. 70 The court reasoned that the 
consumption of raw materials in the process of manu¬ 
facturing a utility product constituted a deductible 
item in computing gross earnings. A service corpora¬ 
tion like the telephone company is not allowed any 
such deduction and for purposes of taxation its gross 
earnings and gross receipts have been regarded as 
identical. The tax rate applicable to this company is 
4 percent of gross earnings. The Capital Transit Co. 
pays a tax of 4 percent on its gross receipts from 
street railway operations in the District of Columbia. 71 

“69 At the time of enacting the utility tax provisions, the gas 
companies represented the most lucrative phase of utility operation, 
which probably accounts for the differential rate. 

“70 District of Columbia v. Georgetown Gas Light Company, 45 
Appeals, D. C. 63. 

“7i D. C. Code (1929). title 20, sec. 760. 

7 Pursuant to the provisions of the Act of May 16, 193S, 52 Stat. 370, 1121. 

8 84 Cong. Rec. 401. 



20 


“Like the others in this group, the major public 
utilities are taxed on their real estate, but are relieved- 
from all personal property taxation by virtue of the 
special taxes just discussed. Their real estate includes 
grounds and improvements actually owned. Poles, 
conduits, wires, and lamps located on streets owned 
by the United States are not taxable real estate. 

“Bank taxes. —As is the case with public utilities, 
bank taxation has remained virtually unchanged since 
the passage of the 1902 and 1904 law’s relieving banks 
of all personal property taxes and imposing gross 
earnings taxes instead. National banks and trust 
companies are charged with a 6 percent rate, incor¬ 
porated savings banks 4 percent of the difference be¬ 
tween gross earnings and interest paid depositors, 
with building and loan associations paying 2 percent 
on gross earnings. 7 ” In effect, the tax rests on all 
earnings except those from tax exempt securities 
which are deducted to determine the tax base. The 
relative importance of these gross earnings taxes is 
reflected in the compilation given below’. 

“District of Columbia bank and building loan tax 
levies , recent years 

Incorporated Building 



National Trust 

savings 

and loan 


Year 

banks 

companies 

banks 

associations 

Total 

1931 

$437,172 

S349.4S6 

$76,S91 

S79.264 

$942,813 

1933 

312,177 

264,811 

60.917 

93,614 

731,519 

1935 

19S.S01 

171,771 

25,996 

100,206 

496,774 

1937 

1S7.901 

246,734 

39,902 

120,245 

594,782 

192S 

213SS7 

238.704 

47,454 

124,520 

624,565 

<4 

Source: 

Annual reports of the Government of the 


District of Columbia. 

“Although the yield from these taxes is much low’er 
than it was in 1931, as a group they have weathered 
the depression fairly well. Certainly their yield has 
fluctuated less than would have been the case under 
a net-income tax. 

“Originally, incorporated savings banks paid the 6- 
percent rate, but it w’as cut to 4 percent in 1904. 


“”2 Mutual savings banks are taxed 1.5 per cent of their surplus 
and undivided profits. There are no such banks now in the District. 
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National banks and trust companies now do a con¬ 
siderable business in their savings departments, yet 
are taxed at a higher rate and with no deduction al¬ 
lowed for interest paid to their depositors.” 

and in “Appendix III, Proposed Legislation” (p. 125) the fol¬ 
lowing appears on page 147 under the title “TITLE IV— 
AMENDMENTS TO AND REPEAL OF PRIOR ACTS”: 

“TAX ON CERTAIN UTILITIES 

“Sec. 2. (a) Section 6, paragraph 5 of the Act of 
July 1, 1902 chapter 1352 (32 Stat. 619), is amended 
insofar as it relates to gas, electric lighting, and tele¬ 
phone companies by striking out ‘gross earnings’ 
wherever appearing therein and substituting there¬ 
for ‘gross receipts from the sale of public utiltiy com¬ 
modities or services within the District of Columbia’; 
and in the case of gas companies by striking out the 
rate ‘5 per centum’ and substituting therefor, the rate 
‘4 per centum’; and in the case of street railroad com¬ 
panies by striking out ‘4 per centum’ and substitut¬ 
ing therefor ‘3 per centum’.” 

The above quoted language was used on page 75 of H. R. 
5647 (“A Bill To provide revenue for the District of Columbia 
and for other purposes”) which was introduced by Mr. Nichols 
April 10, 1939 and referred to the Committee on the District 
of Columbia. 9 

The same language w'as used on page 60 of H. R. 6577 10 
w’hich apparently superseded H. R. 5647 and which was intro¬ 
duced by Mr. Nichols May 31, 1939 and referred to the Com¬ 
mittee on the District of Columbia 11 and thereafter reported 
with amendments, committed to the Committee of the Whole 
House on the state of the Union, and ordered to be printed. 12 
In Report No. 808 to accompany H. R. 6577 it w*as said on 
page 6 thereof that: 

9 S4 Com:. Rec. 4054. 

10 S4 Cong. Rec. 9897. 

11 84 Cong. Rec. 6468. 

12 Union Calendar No. 343, 76th Cong. 1st Sess., H. R. 6577 (Report No. 808). 
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j 

“Section 2 of title IV amends section 6, paragraph 
5, of the act of July 1, 1902, chapter 1352 (32 Stat. 
619), insofar as it relates to gas, electric lighting, and 
telephone companies by striking out ‘gross earnings’ 
wherever appearing therein and substituting therefor 
‘gross receipts from the sale of public utility com¬ 
modities or services within the District of Columbia.’ 

The purpose of such amendment is to impose a tax 
upon gross receipts as distinguished from gross earn¬ 
ings by the decisions of the courts of the District of 
Columbia. Such courts have held that ‘gross earn¬ 
ings’ means ‘gross receipts’ less expenditures incurred 
in producing the commodity or service. The purpose 
of the amendment is to tax the ‘gross receipts’ with¬ 
out the deduction for any expense. Section 2 further 
amends section 6, paragraph 5, of the act of July 1, 
1902, by reducing the rate of taxation upon gross 
receipts of gas companies from 5 to 4 percent; and 
in the case of street railroad companies by reducing 
the rate of tax upon gross receipts from 4 to 3 percent. 

“Section 2 of title IV further amends section 6 of 
the act of July 1, 1902, by striking out paragraph S 
so that the corporate excess tax therein provided shall 
become inoperative.” 

H. R. 6577 was introduced in the Senate on June 13, 1939 
and referred to the Committee on the District of Columbia 
and reported 13 back on June 23 (legislative day, June 22), 
1939 with amendments including the change from the quoted 
language to the language in which the section under discus¬ 
sion was enacted. 14 In the Senate Report (see foot note 13) it 
was stated on page 4 as follows: 

“TITLE IV—TAX ON CERTAIN UTILITIES 

“Title IV amends paragraph 5 of section 6 of the 
act entitled ‘An act making appropriations to provide 
for expenses of the government of the District of Col¬ 
umbia for the fiscal year ending June 30, 1903, and 

13 Senate Report No. 662, Calendar 713 with Amendments, 76th Cong., 1st 
Session. 

14 p u b. _ No. 225 — 76th Cong., Ch. 367 — 1st Sess. (H. R. 6577). 
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for other purposes/ approved July 1, 1902. Paragraph 
" 5 of section 6 of the act of July 1, 1902, related to the 
taxation of banks, trust companies, and utilities. The 
amendment provided in title IV affects only the taxa¬ 
tion of gas, electric lighting, and telephone companies 
and in effect strikes out ‘gross earnings’ wherever ap¬ 
pearing in the original law and substituting therefor 
‘gross receipts/ The purpose of such substitution is 
to impose a tax upon gross receipts as distinguished 
from gross earnings by the courts of the District of 
Columbia. Such courts have held that ‘gross earn¬ 
ings’ means ‘gross receipts’ less expenditures incurred 
in producing the commodity or service. The purpose 
of the amendment is to tax the ‘gross receipts’ with¬ 
out the deduction for any' expense. Section 2 further 
amends section 6, paragraph 5 of the act of July 1, 
1902, by reducing the rate of taxation upon gross 
receipts of gas companies from 5 to 4 percent; and in 
the case of street railroad companies by reducing the 
rate of tax upon gross receipts from 4 to 3 percent. 

The amendment will result in a slight increase in 
revenue to the District of Columbia.” 

It is respectfully submitted that in view of the foregoing 
legislative history, the deduction claimed should not be per¬ 
mitted without specific statutory authorization therefor. 

Ill 

Neither the manner in which the so-called “state banks” have 
been assessed nor Sec. 5219, R. S., is applicable or has any bear¬ 
ing in this case 

The theory underlying petitioner’s attack on the tax in¬ 
volved appears to be one of some kind of discriminatory action 
against it. 

We do not understand petitioner’s contention to be that the 
classifications made by Congress in Sections 1701 and 1703 
are so arbitrary and capricious, and so without rational basis 
as to fall before the due process of law clause of the fifth 
Amendment. See Neild & Sauerhofi v. D. C., 71 App. D. C. 



24 


306, 110 F. (2d) 246. The substance of petitioner’s attack 
appears to be directed against the manner in which Sections 
1701 and 1703 have been administered. 

In effect, it says that the so-called state banks doing busi¬ 
ness in the District are not savings banks as that term was 
used in 1904 and that both it and such banks are engaged in 
the same kind of business, savings and commercial, and that 
therefore the allowance of interest deduction to such banks 
and the denial of such deduction to it and other national banks 
results in unlawful discrimination against il, a national bank 
(Pet. brief pp. 9, 22-33). 

Petitioner’s contentions with respect to Sec. 5219, R. S., 
appear to be on the same general theory as the foregoing con¬ 
tention. The substance of the argument with respect to Sec. 
5219, R. S., seems to be that that statute is expression of over¬ 
all policy which should be given consideration in the construc¬ 
tion of Sections 1701 and 1703 “even if the statute may be 
literally inapplicable in the District of Columbia” (Pet. brief 
pp. 9, 33-37). 

Counsel for respondent perhaps would be remiss in their 
duty if they did not comment upon the fact that, in view of 
the authorities hereinbefore set forth as to characteristics of 
“savings banks” and from the evidence in the record in this 
case, there is a distinct possibility or probability that the so- 
called “state banks” have been improperly taxed as “Incor¬ 
porated savings banks.” 15 Nevertheless, it is the position of 

15 We do not believe that the following statements in the opinion in Security 
Savings & Commercial Bank (one of the “state banks” in this case (App. 
27, 44. 50)) v. District of Columbia, supra: 

“. . . The appellant is a savings bank, incorporated under the laws 
of West -Virginia, and doing business in the District of Columbia. 
Pursuant to Act July 1, 1902 (32 Stat. 617) § 6, par. 7, as amended by 
Act April 28, 1904 (33 Stat. 563), a tax was levied upon the gross 
earnings of the bank. . . .” 

when read in light of the fact that the tax involved was upheld is authority 
for contending that that particular bank was properly assessed as a “savings 
bank” under Sec. 1703 since there appears to have been no contention made 
that it should not have been so assessed. 

For the same reason as above, we do not think that either District of 
Columbia v. Riggs National Bank, supra, or Hazen v. Hardee, 64 App. 
D. C. 346, 78 F. 2d 230, are authorities for contending that national banks 
are assessable under Sec. 1701. 
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respondent that even if such banks have been improperly- 
taxed, that fact cannot possibly affect the assessment against 
petitioner if such assessment is otherwise legally valid. 

Assuming, as has hereinbefore been argued, that petitioner 
is taxable as a national bank under Section 1701 and that no 
deduction for interest paid depositors is permissible under 
that section, and assuming arguendo further that the so-called 
“state banks” have been erroneously assessed, would the latter 
fact affect the validity of the tax in controversy? It is sub¬ 
mitted that the answer must be. in the negative. 

That part of the Constitution requiring equal protection of 
the law is found in the Fourteenth Amendment and therefore 
has no application in the District, and the Fifth Amendment 
which is applicable in the District does not require equal pro¬ 
tection of the law. Nield & Sauer ho ft v. D. C., supra. But, 
since petitioner’s attack does not appear to be directed against 
any legislative action but rather against administrative action, 
the foregoing principles have no application for even in the 
states 

“The unlawful administration by state officers of 
a state statute fair on its face, resulting in its unequal 
application to those who are entitled to be treated 
alike, is not a denial of equal protection unless there 
is shown to be present in it an element of intentional 
or purposeful discrimination. * * *” Snowden v. 
Hughes, 321 U. S. 1, 8, (not a tax case). 

and as was said in Charleston Federal Savings & Loan Asso¬ 
ciation, et al. v. Alderson, State Tax Commissioner, 324 U. S. 
182, 190: 

“Appellants argue that denial to them of the equal 
protection of the laws is established by the proof of 
the assessor’s discrimination in his mode of assess¬ 
ment of the same kind of Class I property belonging 
to different taxpayers, and that this discrimination is 
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shown to be ‘intentional and systematic.’ But this 
argument overlooks the well established rule that the 
constitutional prohibition applies only to taxation 
which in fact bears unequally on persons or property 
of the same class and that mere differences in modes 
of assessment do not deny equal protection unless 
they are shown to produce such inequality. * * *. Nor 
does the equal protection clause prohibit inequality in 
taxation which results from mere mistake or error in 
judgment of tax officials, * * *; or which is not shown 
to be the result of intentional or systematic under¬ 
valuation of some but not all of the taxed property in 
a single class. * * 

The reasoning underlying the quoted statements by the Su¬ 
preme Court seems to be the proper reasoning which should 
be applied in the case at bar. 

The United States Board of Tax Appeals (now Tax Court 
of the United States) made the following statements which are 
particularly applicable in answering petitioner’s claims of dis¬ 
crimination: 

“The taxpayer contends that the Commissioner has 
allowed this deduction to others and that in fairness ’ 
it should be granted in this case. This would seem to 
be so. But the cases of those taxpayers are not before 
us. It may well be that the Commissioner acted 
properly in their cases upon facts not disclosed in 
this record. But if he did not so act it is plain that 
this taxpayer may not plead an improper allowance 
to others to justify a failure on the part of this Board 
to reach a proper determination in this case.” Appeal 
of The Thomas Shoe Company , 1 BTA 124, 126. 

If petitioner has been validly assessed upon its gross earn¬ 
ings, the fact that others have not been does not make the 
assessment in question invalid any more than would a valid 
conviction of a criminal offense be invalid merely because per¬ 
sons other than the convicted had committed the same offense 
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and had not been punished. As this Court said in Barnes v. 
District of Columbia, 27 App. D. C. 101: 

“* * * He was convicted of the violation of a regu¬ 
lation the validity of which is well established, in so 
far as it applies to the act for which he has been 
prosecuted; and it is no defense to him to show that 
other persons have violated it with apparent im¬ 
punity. * * 

If petitioner has been validly assessed upon its gross earn¬ 
ings under Section 1701, then the only possible contention 
which can be made of “discrimination” necessarily rests upon 
the validity of the assessments which have been made against 
the so-called “state banks”. No such issue is before the Court 
in this case and such banks are not before the Court and there¬ 
fore the question will be not resolved in this case. 16 

The cases cited in petitioner's brief on the question whether 
it has been unlawfully discriminated against by assessment of 
the taxes here involved pertain to the equal protection clause of 
the Fourteenth Amendment to the Constitution of the United 
States, or to R. S. 5219, or both. As was stated hereinbefore, 
the Fourteenth Amendment which secures, inter alia, the equal 
protection of the law, is not applicable in the District of Col¬ 
umbia. Neild et al. v. District of Columbia, supra; O'Connor 

v. District of Columbia, — U. S. App. D. C._, 153 F. (2d) 

225, 227. And counsel for petitioner recognize in their brief 
(p. 36) that it may be true that R. S. 5219 does not apply to 
the District. We submit that R. S. 5219, which authorizes the 
nondiscriminate taxation of national banks by the states, is 
plainly not applicable in the District of Columbia for the same 


ic Merrick v. American Sec. <k Tr. Co., 71 App. D. C. 72,79,107 F. (2d) 271,278. 
“* * * During the reargument, however, appellants conceded that 
we cannot undertake to dispose of issues which are not before us, or 
of the rights of organizations which are not represented.” 

Ray v. Commissioners, 220 Ky. 822, 295 S. W. 1023, 1025 ; 5 CJ.S., §1455, 
p. 36. 
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reason that the Fourteenth Amendment is not applicable; i.e., 
the amendment is a limitation on state powers, and 5219 R. S. 
is a grant of power to the states by the Federal Government 
and at the same time a limitaton on the exercise of such power. 
It is true that the Supreme Court held in Domenech v. Na¬ 
tional City Bank, 294 U. S. 199, that R. S. 5219 extends 
proprio vigore to territories and applies to Puerto Rico; but 
the reason is that a territory may not tax a federal instru¬ 
mentality “because the dependency may not tax its sovereign.” 
No such situation is here involved. The Congress of the United 
States enacted the laws involved in this appeal. In so doing 
the Congress was exercising its power to levy taxes for District 
purposes only and could, as it did, prescribe different rates of 
taxation. Gibbons v. District of Columbia, 116 U. S. 404, 407, 
29 L. ed. 680, 681; see also Binns v. United States, 194 U. S. 
492, 48 L. ed. 1087, and Neild et al. v. District of Columbia, 
supra. 

Since, as we have seen, the tax involved is a franchise and 
not a property tax, which latter tax on real property is assessed 
in the District upon the theory of equalization, Watrous v. 
District of Columbia, infra, it is at once apparent that the tax 
involved, if otherwise properly assessed against petitioner, 
will not be affected, i. e., increased or diminished, merely be¬ 
cause taxes against another bank or banks may have been 
improperly assessed, or for that matter, even if such bank or 
banks had escaped taxation entirely. 

In answer to petitioner's contentions concerning alleged mis¬ 
conception by the Board of “its true function” (Pet. brief pp. 
26-33), we point out that the jurisdiction of the Board was 
fully discussed by this Court in Watrous et al. v. District of 
Columbia, 77 U. S. App. D. C. 295, 135 F. 2d 654 and from 
our understanding of the opinion in that case and of the ques¬ 
tion in the instant case we do not think that the Board’s 
action in this case violates anything said by this Court in the 
Watrous case. 
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CONCLUSION 

It is submitted that the decision of the Board of Tax Ap¬ 
peals was correct and should be affirmed. 

Respectfully submitted, 

Vernon E. West 
Corporation Counsel, D. C. 

Chester H. Gray 

Principal Assistant Corporation Counsel, D. C. 
Harry L. Walker 

Assistant Corporation Counsel, D. C. 
Attorneys for Respondent. 


